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JUDGMENT OR ORDER APPEALED FROM 

 Plaintiff was injured in a construction accident and filed suit in the Macomb Circuit Court 

against R Shafer Builders, Inc., and several related individuals and entities who owned the 

premises, as well as Hensley Manufacturing, a tenant.  Hensley was later dismissed. 

 The trial court, Hon. Judge James M. Biernat, Sr. sitting in the absence of Judge Richard 

Caretti, granted the Shafer defendants'  motion for summary disposition in an order dated June 6, 

2018.  Plaintiff filed a timely motion for reconsideration and a motion for leave to amend the 

complaint, both of which were denied in an opinion and order by Judge Caretti dated August 7, 

2018. 

 Plaintiff filed a timely claim of appeal.  The Court of Appeals reversed in an unpublished 

opinion (Judges Fort Hood, Sawyer and Shapiro) released January 30, 2020.  Judge Sawyer 

dissented.  

 The Shafer defendants filed a timely application for leave to appeal.  This Court has 

jurisdiction pursuant to MCR 7.305(C)(2). 

RELIEF REQUESTED 

 Plaintiff-Appellee submits that the Court of Appeals' majority decision is consistent with 

Michigan law and supported by the trial court record.  

 Defendants contend that the Court of Appeals' opinion "conflicts with Mann v Shusteric 

Enterprises, Inc, 470 Mich 320, 328-329; 683 NW2d 573 (2004)" and that it "creates a heretofore-

unknown and incredible duty for landowners in Michigan, including residential property owners 

having a roof put on their houses, to protect business invitees from open and obvious dangers that 

have no special aspects."  (Application, p iii.)  Neither of the assertions is correct. 

 Mann held that a premises owner does not have a “new” or additional duty to assist an 

invitee whose intoxication puts himself in a position of danger.  In the present case, plaintiff was 
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working for an independent contractor and the danger was created by a foreseeable lack of safety 

precautions. 

 As for the "new duty" argument, aside from the fact that the Velez opinion is unpublished 

and therefore not precedential, it simply does not do anything "new."  Rather, it represents an 

application of well-known principles of law regarding landowners' duties when they engage an 

independent contractor but function as their own general contractors. 

 Plaintiff-Appellee respectfully asks that this Court DENY defendants-appellant's 

application for leave to appeal and allow this case to proceed to resolution on it’s merits. 
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STATEMENT OF QUESTIONS PRESENTED 

I. 

 

CAN R. SHAFER BE LIABLE FOR PLAINTIFF'S INJURIES? 

 

Plaintiff-Appellee would answer "YES." 

 

Defendant-Appellant would answer "NO." 

 

The Court of Appeals answered "YES." 

 

The trial court answered "NO." 
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INDEX TO TRANSCRIPTS 

I Motion Hearing (June 4, 2018) 

II Motion Hearing (August 6, 2018) 
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INDEX TO EXHIBITS 

A Deposition of Raymond Shafer 

B Deposition of Elmo Madden 

C Deposition of Lawrence Gill 
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INTRODUCTION AND SUMMARY OF ARGUMENT 

 R. Shafer Builders is a sole proprietorship, owned by the late Richard Shafer, and is a 

business enterprise engaged in the development, construction and maintenance of commercial 

buildings which it then leases to tenants.  That is, Richard Shafer, and his successors, are both the 

builder and owner of the premises, located in the industrial park he developed. 

 In 2016, R. Shafer built an addition to one of its buildings, while acting as the general 

contractor for the project. After erecting the structural steel roof supports and the roof decking, R. 

Shafer hired an individual, Lawrence Gill, to install the roof membrane.  Gill had done some work 

for R. Shafer before, although he testified that it involved "small" jobs and repairs.  Plaintiff 

worked for Gill. 

 Plaintiff was injured when he fell off the roof.  The specific circumstances of the accident 

are unknown, but it is undisputed that there were no safety precautions on the site, and particularly 

in the area from which plaintiff fell.   

 Gill charged substantially less than an established contractor would have for the work.   He 

did not have a business license and did not carry worker's compensation or liability insurance. 

Although Gill claimed that his former “partner,” Gary Knapp, had some type of insurance at an 

earlier time, he engaged in this job individually, and not with his former partner. While Knapp had 

allegedly provided R. Shafer with proof of insurance several years before, Shafer did not ask Gill 

for any such information in connection with the 2016 job. After the subject incident, when it had 

become apparent that Gill’s lack of a license or insurance would have negative consequences, R. 

Shafer told Gill that it would not pay him directly for the work and that any payment had to be 

made through a licensed and insured business. 

R
EC

EIV
ED

 by M
SC

 5/8/2020 11:31:29 A
M



2 

 Plaintiff sued R. Shafer in the Macomb Circuit Court.  The trial court granted R. Shafer's 

motion for summary disposition and plaintiff appealed.  The Court of Appeals reversed.  R. Shafer 

applied for leave to appeal. 

 The Court of Appeals' application of Perkoviq v Delcor Homes, infra, was correct.  The 

record supports an inference that R. Shafer could foresee that Gill, a bargain-basement roofing 

contractor without an established business, would fail to use adequate safety protections for his 

workers.   

 R. Shafer can be also liable for plaintiff's injury because a premises owner can be liable to 

an independent contractor where the owner retains a right of control over the work.  R. Shafer was 

its own builder and general contractor for the project and an owner who acts as general contractor 

can be liable under the "retained control" exception to the general rule that an owner is not liable 

for injuries to employees of independent contractors.  Careful examination of the relevant law 

illustrates that the right of control is the significant variable, and the record in the present case 

supports a finding that R. Shafer retained the right to control work on the project site.   

 The Court of Appeals' decision is not inconsistent with this Court's opinion in Mann v 

Shusteric Enterprises, infra, and will not unduly broaden the scope of premises owners' liability 

in Michigan. 

 Proximate causation is an issue for the finder of fact.  The question of whether R. Shafer's 

negligence was a proximate cause of the accident, then, must be left for the jury. 

 Defendants' application should be denied.    
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STATEMENT OF FACTS 

 This matter arises out of a construction site accident on August 24, 2016.  (Tr I, p 92a.)  

The bulk of the facts were not significantly disputed. 

 R. Shafer Builders is a family business located at 130 Shafer Drive in the Romeo Industrial 

Park Number 2, which it owned and developed. (Shafer deposition, pp 9-10.)  R. Shafer constructs 

and leases buildings to small businesses and manufacturers.  (Shafer deposition, p 16.)1  R. Shafer 

held itself out as specializing in custom building and leasing industrial buildings. In 2016, R. 

Shafer built an addition to an existing building leased by Hensley Manufacturing, Inc.  (Shafer 

deposition, p 18.)  Hensley needed the addition built quickly.  (Estrada deposition, pp 9-10.)  They 

made an oral agreement with R. Shafer.  (Estrada deposition, pp 14, 21-22.)   

The building was located at 151 Shafer Drive, across the street from the R. Shafer office, 

in Romeo Industrial Park Number 2.  (Shafer deposition, p 19.)  The addition was three to four 

feet taller than the existing building.  (Estrada deposition, p 17.)  It was used only for storage.  

(Estrada deposition, p 7.) 

 R. Shafer Builders ("R. Shafer") was the general contractor “and the owner” of the 151 

Shafer project.  (Shafer deposition, p 58.)  At the time, Richard Shafer (the original “R.” Shafer) 

was 82.  (Shafer deposition, p 21.)  He was a “supervisory” person at the company, in charge of 

R. Shafer Builders.  (Shafer deposition, p 21; Madden deposition, pp 8-9.)  He was involved in the 

day-to-day construction.  (Madden deposition, pp 12-14.) 

  “Richard Shafer would have been the ultimate decision-maker.”  (Shafer deposition, p 58.)  

He was in charge of every phase of the building.  (Shafer deposition, p 59.) 

 

1Full transcripts of all depositions were made exhibits to plaintiff's briefs in the trial court.   

R
EC

EIV
ED

 by M
SC

 5/8/2020 11:31:29 A
M



4 

R. Shafer’s role was not contractually defined, but could be described as “general 

contractor, prime contractor, [or] construction manager.”  (Shafer deposition, p 71.)  R. Shafer did 

all the building on the 151 Shafer addition except that done by some individual contractors.  (R. 

Shafer deposition, pp 19, 23.)  Richard Shafer chose the contractors, did the scheduling and 

assembled the material and equipment.  (Shafer deposition, p 22.)  He was involved “right from 

the beginning” of the Hensley project.  (Madden deposition, p 11.)   

Raymond Shafer was Richard Shafer’s son.  (Shafer deposition, p 9.)  He was a licensed 

builder.  (Shafer deposition, p 9.)   

Multiple R. Shafer employees worked on the site.  (Shafer deposition, p 22.)   

- Raymond Shafer prepared the site and dug and poured the footings (part of the 

foundation).  (Shafer deposition, pp 24-27.)   

- Raymond Shafer “ran the backhoe.”  (Madden deposition, p 14.)   

- R. Shafer prepared the interior for the concrete floor and loading dock.  (Madden 

deposition, p 14.)   

- R. Shafer installed the roof trusses.  (Madden deposition, pp 16-18.)   

- R. Shafer did welding.  (Madden deposition, pp 18-19, 24.)   

- R. Shafer installed the roof decking and prepared it for the roofers.  (Madden 

deposition, pp 19-20, 26.)   

- R. Shafer did the insulation.  (Madden deposition, pp 27-29.)   

- R. Shafer graded the inside of the building.  (Madden deposition, p 41.)   

- R. Shafer prepared the building for the plumber, who installed the roof drains.  

(Madden deposition, pp 19-20, 41-42.) 
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R. Shafer did not install the roofing membrane.  (Madden deposition, p 32.)  It hired 

Lawrence Gill as the roofing contractor.  (Shafer deposition, p 37.)  He had worked for R. Shafer 

before.  (Shafer deposition, pp 37-38; Gill deposition, p 28.)  “Him and all of his same guys did 

131 [Shafer Drive].”  (Shafer deposition, p 38.)   

Gill later agreed that his prior work for Shafer could be described as "some maintenance, 

little repairs and  service, that sort of thing."  (Gill deposition, pp 28-29.)   There was no other 

record evidence regarding the previous relationship between Gill and R. Shafer.   

Gill was a retired roofer.  (Gill deposition, p 6.)  He had worked with Joseph Velez 

("plaintiff") at another company.  (Gill deposition, pp 6-7.)  He described himself as an 

independent contractor for Shafer.  (Gill deposition, p 9.)   

I do repairs for Mr. Shafer or R. Shafer Builder, I do repairs for him.  He called me 

and he said he was going to build . .  an add on, another section of the building, and 

told me to get ready to make a schedule to roof it when he was ready for me.  [Gill 

deposition, p 9.] 

 

The addition was 84 x 60, over 5000 square feet.  (Gill deposition, p 31.)  There were no 

written contracts.  (Shafer deposition, pp 39-40; Gill deposition, pp 32, 33.)   

Q: [T]he way that this works is that basically, if the work is done to his 

satisfaction or if he decides he wants something done, that's his decision and 

you're basically going to do what he says? 

A: Absolutely. 

Q: If he said you got to stop, I need this, that or another thing, you would do 

that and the understanding would be that whatever adjustment would have 

to be made would be made in the final bill? 

A: Yes, sir.  [Gill deposition, p 33.] 

 Gill’s business model was more akin to a specialized labor broker than a regular contractor.  

He did not have an established business with employees and payroll.  (Gill deposition, p 29.)  He 

did not pay withholding taxes.  (Gill deposition, p 29.)  He paid his employees cash, by the day.  
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(Gill deposition, p 30.)  He did not have any insurance.  (Gill deposition, p 30.)  He did not have a 

formal safety program.  (Gill deposition, pp 33-34.)   

 Gill estimated the cost of the job if done by an established roofing company would have 

been “probably over double” what he charged.  (Gill deposition, p 34.)  Years before this incident, 

Gill had a “partner,” Gary Knapp, however the subject job was done on his own behalf and was 

not done by Knapp or the partnership.  (Shafer deposition, p 38.)  When Gill worked with Knapp, 

he left the insurance to his former partner.  (Gill deposition, p 19.)  He thought he was “licensed 

and insured.”  (Gill deposition, p 18.)   

Elmo Madden, of R. Shafer, was acting as the general contractor.  (Gill deposition, p 35.)  

R. Shafer hired all the subcontractors.  (Gill deposition, p 35.)   

Gill estimated that he met Richard Shafer in 2015, when he was partnering with Knapp.  

(Gill deposition, pp18-19.)   When he agreed to the 151 Shafer Road project in 2016, R. Shafer 

did not ask Gill for proof of insurance.  (Gill deposition, pp 18-19.)  “[N]obody had asked us for a 

new one, so I don't think he ever -- we didn't get him a new one.”  (Gill deposition, p 19.)   

 The job took two days.  (Gill deposition, p 11.)  Gill claims that Plaintiff was the “holler 

man.”  (Gill deposition, p 13.)  “That means when you have people working on the edge of the 

roof, you have, we call them a spotter or helper, a spotter or a holler guy, just to let the two people 

that are working on the edge know where they're at.”  (Gill deposition, p 13.)  He was supposed to 

let the other workers know when they got too close to the edge.  (Gill deposition, p 14.)  Pursuant 

to the applicable MIOSHA fall protection regulations, plaintiff could not properly serve as the 

“holler man,” because he was assigned other job duties that were inconsistent with that safety 

function, thus precluding such designation.   AACS 1926.502(h)(1)(v). 
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 The addition was called the “upper part” of the roof.  (Gill deposition, p 14.)  Plaintiff was 

on it.  (Gill deposition, p 15.)  There was no anchor point for safety harnesses.  (Gill deposition, p 

36.)  An R. Shafer employee explained that when he was working on the roof, “I would put an 

anchor on the roof.”  (Madden deposition, p 29.)  “I cut a hole in the roof, and I put an I-bolt  in 

it.”  (Madden deposition, p 30.)  “It would be removed after we're done.”  (Madden deposition, p 

31.)  He would then seal the hole by spot welding it.  (Madden deposition, p 30.)  “They wouldn't 

be able to have put insulation down” if he had left the bolt in place.  (Madden deposition, p 45.)  

“I finished my job, and then it's up to them to do what they need to do.”  (Madden deposition, pp 

45-46.)  

 Later, Gill identified the precautions that should have been taken.  “I should have had -- 

the barricade should have been up, the safety barricade should have been up or safety flags, and I 

should have took down like a 10 x 10 area at a time.”  (Gill deposition, p 45.) 

 Plaintiff was injured on the second day of the job.  (Gill deposition, pp 11-12.)  The specific 

circumstances of the accident are not known, other than the fact that plaintiff fell from an area of 

the upper roof that lacked any fall protection measures.  (Gill deposition, p 44.)  No one saw it.  

(Shafer deposition, p 46.)  There were four Gill workers there, including plaintiff.  (Gill deposition, 

pp 12, 41.)  Two of the others “asked [plaintiff] to go get a piece of flashing and they thought he 

went downstairs to get it.”  (Gill deposition, p 44.)  The next time anyone saw him, he had fallen 

off the roof.  (Gill deposition, p 15.) 

 After the accident, Gill found out the insurance had lapsed.  (Tr I, p 104a.)  “[W]e found 

out our insurance [his partner] wasn't claiming me as a partner or whatever, or wouldn't really talk 

to us anymore . . .”  (Gill deposition, p 20.)  Raymond Shafer told Gill “that he can't pay me until 

we had a company that was licensed and insured.”  (Gill deposition, p 20.)   
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Frank Katulski worked with Gill.  (Shafer deposition, p 38; Gill deposition, p 41.)  Katulski 

had a business called “North Star Construction.”  (Shafer deposition, p 39.)  Shafer identified him 

as “the roofer on 151.”  (Shafer deposition, p 39.)  After the incident, Gill made arrangements with 

Katulski to submit an invoice to R. Shafer for the work and, in turn, pay Gill.  (Gill deposition, p 

27.)   

 

Procedural history 

 Plaintiff filed a complaint in the Macomb Circuit Court, alleging premises liability and 

liability under the common work area doctrine against R. Shafer.  Hensley as originally named as 

a defendant, but was dismissed and is not involved in this appeal. 

 R. Shafer moved for summary disposition.  (Docket entry.)  The trial court took the motion 

under advisement and issued a written opinion, granting the motion: 

[T]here is no question of fact that the condition of the roof of the addition to the 

Building was open and obvious, avoidable, and not unreasonably dangerous.  The 

court is convinced that plaintiff's argument that the Shafer defendants should have 

foreseen that Mr. Gill would not use fall protection or implement proper safety 

standards is without merit.  As owner, the Shafer defendants had no reason to 

foresee that the subject roof would be unreasonably dangerous, as the roof lacked 

any special aspects that would make  it so the Shafer defendants would expect that 

employees of Mr. Gill would fail to take necessary precautions to guard against the 

obvious danger of being on a roof. . .  

 

The court further finds that the testimony presented by plaintiff that anchors were 

removed by employees of defendant Richard Shafer and/or defendant R. Shafer 

Builders once they were finished with their portion of the work is irrelevant to 

whether Mr. Gill would take necessary precautions to guard against any dangers of 

working on the roof.  Therefore, the court must grant the Shafer defendants motion 

for summary disposition of plaintiff’s premises liability claim.  [Opinion and Order 

of June 6, 2018, pp 6-7; pp 113-114a.] 

 

 Plaintiff filed a motion for reconsideration and also moved to amend the complaint.  The 

trial court denied both motions: 
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Here, plaintiff has failed to present any evidence of a special aspect of the subject 

roof that differentiate it from a typical roof. . . Thus, pursuant to the holding in 

Perkoviq, the Shafer defendants had no reason to foresee that the condition of the 

subject roof would be unreasonably dangerous. . . Further plaintiff has presented 

the same issues ruled upon by the court. . . Therefore, the court must deny plaintiff's 

motion for reconsideration in regards to its premises liability claim.  [Opinion and 

Order of August 10, 2018, p 4, p 155a.] 

 

 It ruled that the motion to amend after summary disposition granted was “procedurally 

deficient.”  (Tr II, p 145a.) 

 Plaintiff filed a timely claim of appeal.  

The Court of Appeals opinion 

 The Court of Appeals affirmed in part and reversed in part.  It agreed that plaintiff had not 

established the existence of a “common work area.”  As to the premises liability claim, it held: 

Plaintiff argues that this case is distinguishable from [Perkoviq v Delcor Homes-

Lake Shore Pointe, Ltd, 466 Mich 11; 642 NW2d 212 (2002)] because there is a 

question of fact whether defendants had reason to anticipate that Gill would not 

take appropriate safety measures. Viewing the evidence in a light most favorable to 

plaintiff, we agree.  [Opinion, p 4. Emphasis added.]  

 

Defendants note that Gill was an experienced roofer who had provided satisfactory 

work for them in the past. It is highly relevant whether Gill used appropriate safety 

measures during the prior jobs for defendants and what defendants knew of those 

measures. Unfortunately, the record is not as developed on those matters as one 

would hope. That said, there are multiple indications in the record that defendants 

knew or had reason to know that Gill would fail to employ safety precautions. Gill 

testified that there was not anything unusual about the roofing job at issue, allowing 

for the inference that Gill did not typically provide fall protection for his day 

laborers. The record also indicates that when Richard, Gill, and Richard’s son 

Raymond Shafer met to discuss the accident shortly after it happened, there was no 

indication that the Shafers were surprised to learn that Gill failed to take required 

safety precautions. A reasonable / inference is that defendants knew or had reason 

to know that Gill was not using fall protection. Moreover, there was evidence that 

defendants were paying Gill substantially less than what an "established” roofing 

contractor would charge. This indicates that Gill had less costs and requirements 

than other roofers, and was therefore more likely to forego the time and expense 

required to implement fall protection.  [Opinion, pp 4-5. Emphasis added.]  

* * * 

[T]he work was being done on defendants’ property over the course of two days 

with several of their agents and employees on the surrounding premises. . . 
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[R]easonable minds could find that defendants knew or had reason to know that 

Gill would not take necessary safety precautions while installing the roofing 

membrane. . . [Opinion, p 5.  Emphasis added.]  

 

3  . . . Although not expressly stated, Perkoviq indicates that the lack of safety 

precautions, and the owner’s knowledge thereof, renders a roofing job 

unreasonably dangerous for purposes of a premises liability claim. [Opinion, p 4, 

n 3. Emphasis added.]  

* * * 

As an alternative ground for affirmance, defendants argue that they are entitled to 

summary disposition because plaintiff does not know what caused Velez to fall off 

the roof. However, regardless of what caused the fall, appropriate safety protections 

would have prevented it. Thus the term “fall protection.”  [Opinion, p 5, n 5.] 

 

Judge Sawyer dissented.   

 

 Defendants filed a timely application for leave. 
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ARGUMENT I 

 R. SHAFER CAN BE LIABLE FOR PLAINTIFF'S INJURIES. 

Standard of review 

 

 This Court reviews de novo a trial court’s decision on a motion for summary disposition. 

Johnson v Vanderkooi, 502 Mich 751, 761, 918 NW2d 785, 791 (2018) 

A motion brought pursuant to MCR 2.116(C)(10) tests the factual sufficiency of a 

claim . . . When reviewing such a motion, “a trial court considers affidavits, 

pleadings, depositions, admissions, and other evidence submitted by the parties ... 

in the light most favorable to the party opposing the motion.” . . . A genuine issue 

of material fact exists when the record “leave[s] open an issue upon which 

reasonable minds might differ. . .  [502 Mich 761.] 

 

(a) 

The record supports the Court of Appeals majority's decision. 

i. Perkoviq is relevant. 

 It is hardly necessary to restate the rule that an "open and obvious" condition does not 

create liability in a landowner, unless the court finds that a "special aspect" exists.  Lugo v 

Ameritech Corp, 464 Mich 512, 517-518; 629 NW2d 384 (2001). 

 Perkoviq v Delcor Homes-Lake Shore Pointe, Ltd, 466 Mich 11; 642 NW2d 212 (2002) 

involved a construction site.  The defendant was a general contractor that was building homes on 

land it owned.  The plaintiff was assigned to paint "the upper level exterior" of a house.  The  roof 

was unshingled but had some slats nailed to it for footing.  The plaintiff was "attempting to nail 

additional slats onto the roof" when he slipped on "ice or frost" on it.   He alleged that the general 

contractor was liable as owner of the premises.  The Court of Appeals found a question of fact on 

the latter claim, but this Court reversed.  “In its status as owner, defendant had no reason to foresee 

that the only persons who would be on the premises, various contractors and their employees, 
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would not take appropriate precautions in dealing with the open and obvious conditions of the 

construction site.”  466 Mich 18.    

 The court concluded "[t]he mere presence of ice, snow, or frost on a sloped rooftop 

generally does not create an unreasonably dangerous condition."  466 Mich 19-20.  But "the mere 

presence" of ice and snow plus the absence of "taking appropriate precautions" did create a setting 

to which "open and obvious" did not apply.  This is the nub of the Court of Appeals' holding in the 

case at hand:  "[T]his case is distinguishable from Perkoviq because there is a question of fact 

whether defendants had reason to anticipate that Gill would not take appropriate safety measures."  

(Opinion, p 4.) 

ii. The record supports the Court of Appeals' decision. 

 The majority cited a number of bases for inferring that R. Shafer could or should have 

foreseen that Gill would not take precautions.   

− Gill testified that there was not anything unusual about the roofing job at issue, 

allowing for the inference that Gill did not typically provide fall protection for his 

day laborers 

− After the accident, there was no indication that the Shafers were surprised to learn 

that Gill failed to take required safety precautions. 

− R. Shafer paid Gill substantially less than what an "established" roofing contractor 

would charge, suggesting that he was more likely to forgo the time and expense 

required to implement fall protection. 

In addition, the following facts appear in the record or can be inferred: 

 

− There was no written contract between Gill and R. Shafer.  A written contract would 

likely have included specific safety provisions that would have increased the cost. 
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− Raymond Shafer knew the significance of licensing and insurance, because he told 

Gill after the accident that he could only be paid if he were licensed and insured, 

but R. Shafer did nothing to determine if Gill had insurance before hiring him. 

− Gill's previous work for R. Shafer was "minor." 

 The fact of the matter is that R. Shafer hired a bargain-basement retired roofer and 

effectively closed its eyes to the consequences.  The Court of Appeals properly took note of this 

fact. 

(b) 

A premises owner can be liable to an independent contractor where the owner 

retains a right of control over the work. 

i. "Retained control" is an exception to the rule of nonliability. 

 In general, a landowner is not liable for injuries to an independent contractor or his 

employees.  See, e.g., Jones v. DaimlerChrysler Corp., 488 Mich 1036; 793 NW2d 242 (2011).  

There is an exception to the general rule where the owner actually exercises or "retains control" of 

the work.   

 "The retained control doctrine is a distinct theory of liability."  DeShambo v Nielsen, 471 

Mich 27, 42-43; 684 NW2d 332 (2004).  "It applies where the entity engaging the services of the 

independent contractor has the legal right and the capability to supervise the work."  Id. 

 The leading case is Plummer v Bechtel Constr. Co, 440 Mich 646; 489 NW2d 66 (1992).  

The plaintiff was an employee of a subcontractor on a major project owned by Detroit Edison.  

Bechtel was the general contractor but also a contractor on its own.  Edison "retained the authority 

to hire or terminate subcontractors, or to order Bechtel to hire or terminate any subcontractor."  

440 Mich 651.  The plaintiff fell from a platform whose guardrails had been removed some time 

before the accident.  He sued Edison, alleging "retained control."  The case reached this Court, 
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which held in part, "[t]he [owner's] safety director 'spoke about safety directly with employees of 

subcontractors, including [the subcontractor's] employees.'"  440 Mich 661 (emphasis original).  

"The record in the instant case tends to show, and the jury could find, that [the owner], through 

[its employee], had the ultimate control of the level of safety on the job."  440 Mich 663.   

 If, then, R. Shafter "retained control" over the work of its subcontractors on the Shafer 

Road project, it can be found liable to employees like plaintiff. 

ii. An owner who acts as general contractor can be liable under the "retained 

control" exception. 

 

 "[I]f a property owner assumes the role of a general contractor, such owner assumes the 

unique duties and obligations of a general contractor."  Ghaffari v Turner Construction Co, 473 

Mich 16, 24-25; 699 NW2d 687 (2005) (quotations omitted). 

 In the present case, the record amply supports a conclusion that R. Shafer was the general 

contractor on the project.  It performed a significant portion of the construction work, itself. It 

selected subcontractors, scheduled the work, ordered the materials and had its own employees on 

the site at multiple stages of the work.  Raymond Shafer did not dispute the description, and Gill 

considered an R. Shafer employee, Madden, to be the "general contractor."   R. Shafer, then, is not  

protected by the usual rule regarding independent contractors' employees. 

iii.  It is the right to control that is significant. 

 "There are no specific tests or guidelines for determining whether an owner has 'retained 

control' of a construction project on its premises."  Wolfe v Detroit Edison Co, 156 Mich App 626; 

402 NW2d 16 (1986); Candelaria v BC General Contractors, Inc, 236 Mich App 67, 76; 600 

NW2d 348 (1999).   

 In Candelaria, the Court of Appeals decided that an owner or general contractor "must 

have had some actual effect on the manner or environment in which the work was performed."  
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236 Mich App 76.  The panel conceded, however, that "a fact-specific inquiry" would be involved.  

Id.  

 What appears to be determinative, however, is the right to control the work, regardless of 

whether the owner-cum-general contractor actually intervenes.  In Plummer, supra, for example, 

this Court noted: 

[The owner's] site safety and insurance coordinator[] had the responsibility of 

assuring that safety programs were implemented and that the provisions of the 

contract as they related to safety were being carried out. If [he] became aware of a 

MIOSHA violation, he was empowered to warn a subcontractor directly or to ask 

[the general contractor] to require that appropriate safety precautions be taken. [The 

owner] had contracted directly with [the plaintiff's employer], but, even if it had 

not, it had the authority to require [the general contractor] to terminate any 

subcontractor.  [440 Mich 659.] 

 

 The owner's representative dealt "directly with employees" of the subcontractors.  440 

Mich 661.   

 In Burger v Midland Cogeneration Venture, 202 Mich App 310; 507 NW2d 827 (1993), 

the plaintiff worked for a subcontractor that had been hired to clean the air ducts of a power plant.  

He slipped off a wet pipe and fell.  He sued the general contractor and the owner of the premises.  

The court held that the owner "must retain at least partial control and direction" of the construction 

work.  202 Mich App 317. 

 R. Shafer retained and exercised more than "partial control and direction" over the project.  

Significantly, and contrary to common practice in the construction industry, Shafer chose not to 

delegate control over job safety through a written contract with Gill.  

Richard Shafer was "the ultimate decision-maker."  (Shafer deposition, p 58.)  He was in 

charge of every phase of the building.  (Shafer deposition, p 59.)  Raymond Shafer testified that "I 

believe we were in control of the -- the company was in control of the addition . . ."  (Shafer 

deposition, p 70.)  While he also "believed" that "each contractor is in control of their own safety," 
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his "belief" does not change the fact that R. Shafer was running the show. 

 Madden testified that he removed the roof anchor (the "I-bolt"), precisely because it would 

interfere with the roofers' work.  A reasonable jury could find that R. Shafer, knowing that this 

basic piece of safety equipment was no longer in place, should have taken steps to insure that the 

roofers had reinstalled it, or were otherwise taking proper precautions to prevent falls.   

 A higher court may affirm a lower court's decision for a different reason.  See, e.g., 

Washburn v Michailoff, 240 Mich App 669, 677 n 6; 613 NW2d 405 (2000).  This argument 

provides another basis for affirming the Court of Appeals.   

(c) 

There is no conflict with the Mann opinion. 

 In Mann v Shusteric Enterprises, Inc, 470 Mich 320; 683 NW2d 573 (2004), the plaintiff 

became "visibly intoxicated" while drinking at the defendant's bar, during a blizzard.  He slipped 

and fell when he went outside and sued the bar.  The jury found him 50% at fault.  The defendant 

appealed, arguing that the claim was preempted by the dramshop act.  The Court of Appeals 

affirmed the verdict.  This Court granted the defendant's application for leave to appeal.  It vacated 

the verdict and remanded for a new trial, holding that the jury instruction had not "accurately stated 

the law."  The court noted, however: 

[D]efendant's knowledge that plaintiff was intoxicated does not affect the legal 

duties it owes to plaintiff.  That is, although defendant served plaintiff alcohol and 

was apparently aware that plaintiff was intoxicated, defendant does not owe 

plaintiff any heightened duty of care.  Rather, in determining whether defendant 

breached its duty, the fact-finder must decide only whether a reasonably prudent 

person would have slipped and fallen on the ice and snow in defendant's parking 

lot, or whether that reasonably prudent person should have been warned by 

defendant of the dangerous condition.  [470 Mich 329-330.  Emphasis added.] 
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 That is, regardless of whether "R. Shafer did not cause [plaintiff] to use allegedly 

inadequate fall protection" (application, p  9), whatever duties it had under existing law were not 

affected.   

 R. Shafer suggests that "harm would result from the [majority] holding that Michigan 

landowners now also owe a duty to protect invitees from the invitees’ own failure to take ordinary 

safety precautions against open and obvious conditions that do not have any special aspects."  

(Application, p 10.)   

 The Court of Appeals, however, did not create such a duty.  What the majority opinion did 

was to hold that when a property owner can reasonably foresee that a independent contractor will 

fail to take safety precautions – a fact-specific inquiry  – there can be "special aspects" that make 

a condition on the premises not "open and obvious."  This hardly represents a revolution in 

Michigan tort law. 

 Recall that this appeal arises from a ruling on summary disposition.  It is possible that the 

ultimate finder of fact may see plaintiff's position here as comparable to that of the plaintiff in 

Mann, who put himself in danger via intoxication.  But all that is known at this point is that plaintiff 

fell off an unprotected roof edge and that there were steps (a barricade, flags, working in stages; 

Gill deposition, p 45) that would likely have prevented the accident.   

 Finally, this Court can take note that the Court of Appeals' opinion is not published.  It is 

not, therefore, binding precedent.  Furthermore, given the rather unusual facts of this case – in that 

few property owners perform actual construction work and serve as their own general contractors 

– it will have even persuasive value in only a limited number of other situations. 

 There is no reason for this Court to intervene. 
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(d) 

A reasonable jury could find that R. Shafer's negligence was a proximate cause 

of the accident. 

i. It was foreseeable that the lack of fall protection would cause an injury. 

 “‘Proximate cause’ is a legal term of art that incorporates both cause in fact and legal (or 

“proximate”) cause.”  Craig v Oakwood Hosp, 471 Mich 67, 86; 684 N.W.2d 296 (2004).  Cause 

in fact requires that the harmful result would not have come about but for the defendant's negligent 

conduct.  Haliw v Sterling Heights, 464 Mich 297, 310; 627 NW2d 581 (2001).  Cause in fact is 

generally a jury question.  See, e.g., Skinner v Square D Co, 445 Mich 153, 164-165; 516 NW2d 

475 (1994).  “A duty to exercise reasonable care arises when it is foreseeable that an actor's conduct 

may create a risk of harm to the victim.”  Page v Klein Tools, Inc, 461 Mich 703, 728; 610 NW2d 

900 (2000). 

 In Stenzel v Best Buy Co, 318 Mich App 411; 898 NW2d 236  (2016), vacated in part on 

other grounds 320 Mich App 262; 906 NW2d 801 (2017)2, the plaintiff bought a Samsung 

refrigerator at Best Buy, which delivered and installed it.  Shortly afterwards, the water line to the 

ice maker began to leak.  The plaintiff was injured while carrying a load of wet towels that she had 

used to try to soak up the water.  She “fell because her feet were wet or because the floor in the 

sunroom was wet from dragging the basket of wet towels through the room.”  318 Mich App 414-

415.  She sued Best Buy, then added Samsung.  The trial court granted summary disposition to 

Best Buy but the Court of Appeals reversed.   

 

2 The Court of Appeals convened a special panel to resolve a conflict concerning "the proper 

interpretation of and interplay between MCL 600.2957(2) and MCR 2.112(K)(4) in regard to the 

process of amending a pleading to add a party previously identified as a nonparty at fault and the 

effect of the process on the relation-back language of the statute for purposes of the governing 

period of limitations.”  The conflict panel’s opinion did not address the causation issue.  The 

Supreme Court later granted leave to appeal.  501 Mich 1042 (2018).  The order directed the parties 

to address three issues, none of them related to causation.   

R
EC

EIV
ED

 by M
SC

 5/8/2020 11:31:29 A
M



19 

[T]he conduct that created a risk of harm was either Best Buy installing the 

appliance improperly or Samsung providing a defective appliance, causing water 

to spray from the appliance and onto the kitchen floor. A foreseeable, natural, and 

probable consequence of water on the floor is that someone may slip and fall after 

coming into contact with the water.  [318 Mich App 418.  Emphasis added.]  

 

 The present case is analogous.  There is no dispute that plaintiff fell from the roof.  

Defendants emphasize that there is no evidence of what caused the fall, but it is not the cause of 

the fall that is significant.  What matters is that, whatever led him to lose his balance, if the required 

safety precautions had been in place, he almost certainly would not have fallen off the roof.   

 Plaintiff's injury was a " foreseeable, natural and probable consequence" of his working on 

an unguarded roof.  As the Court of Appeals noted, "regardless of what caused the fall, appropriate 

safety protections would have prevented it."  (Opinion, p 5, n 5.) 

ii. Causation is an issue of fact. 

 Proximate cause is usually a factual issue to be decided by the trier of fact, but if the facts 

bearing on proximate cause are not disputed and if reasonable minds could not differ, the issue is 

one of law for the court.  Dawe v Bar-Levav & Assoc (On Remand), 289 Mich App 380, 393; 

808 NW2d 240 (2010). 

 In Mills v AB Dick Co, 26 Mich App 164; 182 NW2d 79 (1970), the plaintiff slipped on a 

staircase on the defendant's premises.  He argued that the stairs were defective, because there were 

no handrails, as required by a local ordinance.  The trial court directed a verdict for the defendant 

but this Court reversed.   

[The plaintiff was] entitled to have the[] case submitted to the jury under an instruction that 

if it finds the installation of a handrail on the open side of the staircase was necessary to 

make the premises reasonably safe for use by one, who . . . was invited to come on the 

premises. . . it could find that the failure to have provided this safeguard was negligence. 

  

If the jury find that the failure to have provided handrails was negligence, it could also 

find from the evidence presented that there was a causal relationship between the absence 

of the railing and [the] injuries.  [26 Mich App 169.] 
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  The panel quoted from Harper& James' treatise: 

Thus where it appears how an accident happened and also that the victim might have 

saved himself by taking advantage of a precaution which it has been shown defendant 

negligently failed to afford, courts have generally let a jury find the failure caused the 

harm, though it is often a pretty speculative matter whether the precaution would in fact 

have saved the victim.  [26 Mich App 169, quoting 2 Harper & James, The Law of Torts, 

§ 20.2, p 1113.  Emphasis altered.] 

 

 Thus, the jury should be allowed to determine whether R. Shafer was negligent by not 

seeing that Gill took adequate safety precautions and, if it reaches that result, whether the absence 

of those precautions was a cause of plaintiff's fall. 

iii. Causation can be inferred. 

 In Skinner v Square D Co, 445 Mich 153, 445 NW2d 475 (1994), the plaintiff alleged her 

husband was electrocuted because he had not been able to tell if a switch manufactured by the 

defendant was “on” at the time of the accident.  No one had seen the accident itself, so it was 

impossible to know what had actually happened.  The court affirmed summary disposition for the 

defendant, holding that the plaintiff had failed to establish “cause in fact,” i.e., that the alleged 

defect in the switch had caused the accident.  

 The Skinner court expressly approved of the holding in an earlier case, Schedlbauer v 

Chris-Craft Corp, 381 Mich 217; 160 NW2d 889 (1968), affirming a jury verdict in a products 

case based on circumstantial evidence.  See 445 Mich 167-168.  In Schedlbauer, the plaintiff 

alleged that a defect in the diaphragm of a fuel pump caused the explosion of his boat; his expert 

spelled out a rather complex sequence of events that he thought had led to the accident.  See 381 

Mich 221.  Nonetheless, the Supreme Court allowed the plaintiff's case to proceed.  In discussing 

Schedlbauer, the Skinner court explained: 

[T]he expert's testimony "fairly indicate[d] 'a logical sequence of cause and 

effect' " between the alleged defect and resulting injury.  The Court also 

acknowledged the defendant's alternative causation theories, but found 
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them to be less than probable.  On the basis of the plaintiff's circumstantial 

evidence, the Court concluded that a jury would have sufficient ground to 

infer that the defendant's defective fuel pump caused the explosion and, in 

turn, the plaintiff's injuries.  [445 Mich 167-168.  Footnotes omitted.  

Emphasis supplied.] 

See also Karbel v Comerica Bank, 247 Mich App 90, 97; 635 NW2d 69 

(2001)("circumstantial evidence may be sufficient to establish a case”).   

 In Bordeaux v. Celotex Corp, 203 Mich App 158, 166; 511 NW2d 899 (1993), this Court 

affirmed a verdict for the plaintiffs in a products liability case, holding that the jury could infer 

that the plaintiffs would have heeded a warning regarding the dangers of asbestos if it had been 

presented.  "Where the consequences of the exposure are severe, the lack of warning is undisputed 

and the person exposed is dead, the jury may be permitted to infer that a warning would have been 

heeded and that the failure to warn was a proximate cause of the injury."  203 Mich App 166, 

quoting Schutte v Celotex Corp., 196 Mich App 135, 141; 492 NW2d 773 (1992).” 

In the case at hand, then, a reasonable jury could infer that plaintiff would not have fallen 

off the roof if there had been appropriate precautions.  The Court of Appeals reached the right 

conclusion. 
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CONCLUSION 

 Appellee respectfully submits that this Court should properly deny Appelants’ Application  

 

for Leave to Appeal and allow this case to proceed to resolution on its merits. 

 

 

____________/s_______________________ 

ATTORNEY FOR PLAINTIFF-APPELLEE 

GEORGE T. FISHBACK (P29763) 

LAW OFFICE OF GEORGE T. FISHBACK, 

P.L.L.C. 

2211 East Jefferson Avenue, Suite #200 

Detroit, MI  48207 

(313) 496-9415/ (313) 496-9414 

gtfishback@fishback-law.com 

 

May 8, 2020 
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I hereby certify that on the 8th day of May, 2020, Plaintiff-Appellee’s Answer to 

Defendants-Appellants’ Application for Leave to Appeal and this Proof of Service were 

electronically filed using the MiFile and service system of the Michigan Supreme Court which 

will serve counsel of record.  

I further certify that on the 11th day of March, 2020, I served the Michigan Court of 

Appeals with a Notice of Filing of the Answer to Defendants-Appellants’ Application for Leave 

to Appeal and Proof of Service using the MiFile and serve system of the Michigan Court of 

Appeals which will serve counsel of record.  

I further certify that on the 11th day of March, 2020, I served the Macomb County Circuit 
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In The Matter Of:

Susan Moore v. Richard Shafer
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·1· · · · · · · · · · · · · ·STATE OF MICHIGAN

·2· · · · · IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

·3

·4· ·SUSAN MOORE, GUARDIAN and

·5· ·CONSERVATOR of the ESTATE OF

·6· ·JOSEPH DANIEL VELEZ, JR.,

·7· ·an incapacitated individual,

·8· · · · · · · · · · ·Plaintiff,

·9· · · · · · · vs.· · · · · · · · · Case No. 17-2389-NO

10· · · · · · · · · · · · · · · · · ·Hon. Richard Caretti

11· ·RICHARD SHAFER, KAREN SHAFER;

12· ·R SHAFER BUILDERS; RICHARD N. SHAFER,

13· ·Trustee of Revocable Living Trust

14· ·Agreement dated 12/14/89; KAREN J.

15· ·SHAFER, Trustee of Revocable Living

16· ·Trust Agreement dated 12/14/89; HENSLEY

17· ·MFG, INC., a Michigan corporation,

18· · · · · · · · · · ·Defendants.

19· ·______________________________

20· · · · The Deposition of LAWRENCE GILL

21· · · · Taken at 28400 Northwestern Highway

22· · · · Southfield, Michigan

23· · · · Commencing at 10:13 a.m.

24· · · · Friday, April 13, 2018

25· · · · Before Carolyn Grittini, CSR-3381
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